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laws, rules, and regulations arising at
the activity.

(ii) Issue advice on the applicability
of 10 U.S.C. 2397b to personnel assigned
to their activity.

(iii) Forward to DLA-G a report of
each suspected violation of the stand-
ards of conduct statutes or regulations
as required under §1293.7(a).

(iv) Provide a summary of all reports
of violations of the standards of con-
duct statutes or regulations and the
status of each investigation or other
action taken to HQ DLA, ATTN: DLA-
G. Such reports shall be furnished
semiannually, as of 31 March and 30
September each year, and shall be for-
warded to reach HQ DLA no later than
10 calendar days after the reporting
date. For those violations that are
being reported under other procedures,
this reporting requirement may be sat-
isfied by a reference to the identifier of
the other procedure. This reporting re-
quirement is assigned report control
symbol DLA(SA)2217(G).

(v) Review, approve, and retain DD
Forms 1555 for personnel of the activity
(except the Head of the PLFA and dep-
uty) and all subordinate DLA activities
after review by the supervisor.

(vi) Establish a procedure to identify
employees within the activity and sub-
ordinate activities who are required by
part 1293 to file DD Forms 1555.

(vii) By 10 December of each year, no-
tify DLA-G that all employees of the
activity required to file DD Forms 1555
as of 30 September of that year have
filed the form, and of any apparent
conflicts of interest identified on the
forms that have not been resolved.

(3) The responsibilities assigned to
PLFA Counsel may be delegated to the
Counsel of a subordinate activity.

§1293.7 Procedures.

(a) Reporting suspected violations. DLA
personnel who have information which
causes them to believe that a violation
of the policies, procedures, or stand-
ards set forth in part 1293 or of the
statutes listed in appendix A is foresee-
able or has occurred shall report the
matter promptly to the General Coun-
sel, DLA or PLFA Counsel who shall:

(1) Evaluate the report and obtain
such additional information as may be
necessary.
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(2) Refer the matter for investigation
or other action as appropriate, or ad-
vise the reporter that no further action
will be taken.

(3) Forward a report of the matter
and any action taken to the General
Counsel, DLA within 30 days.

(b) Resolving violations. The resolu-
tion of real, apparent, or potential
standards of conduct violations shall
be accomplished promptly by one or
more measures, such as divestiture of
conflicting interests, disqualification
for particular assignments, changes in
assigned duties, transfer, reassign-
ment, suspension, termination, or
other appropriate action, as provided
by statute or administrative proce-
dures (see appendix G).

(c) Disqualification or Divestiture Pro-
cedures—(1) Affiliations and Financial
Interests. (i) Any DLA employee who
has affiliations or financial interests
(which includes those of their spouse,
minor children, or members of their
households) which create conflicts of
interest or the appearance of conflict
of interest with their official duties,
must immediately disqualify them-
selves from any official activities that
are related to those affiliations or in-
terests of the entities involved. If the
individual cannot adequately perform
assigned official duties after such dis-
qualification, divestiture will be re-
quired or the individual must be moved
from that position. The requirement to
remedy the conflict or the appearance
of a conflict exists independently of
the requirement to file a financial dis-
closure report.

(ii) Exceptions. (A) DLA personnel
need not disqualify themselves for
holding shares of a widely-held, diver-
sified mutual fund or regulated invest-
ment company. Such holdings are ex-
empt as being too remote or incon-
sequential to affect the integrity of the
services of DLA personnel.

(B) In limited circumstances, the
General Counsel, DLA may exempt,
under 18 U.S.C. 208(b), certain affili-
ations and financial interests if they
are deemed not substantial enough to
affect the integrity of Government
services. Written requests for such ex-
emptions will be processed through the
appropriate Deputy Ethics Official.

290



Defense Logistics Agency

(2) Written notice of disqualification
must be promptly delivered to the em-
ployee’s immediate supervisor, imme-
diate subordinates, and to the Des-
ignated Agency Ethics Official or Dep-
uty Agency Ethics Official.

(3) Supervisors shall periodically re-
view disqualification notices to ensure
their effectiveness.

(d) Financial disclosure procedures.
Many military officers and civilian em-
ployees of DLA are subject to one of
the financial disclosure reporting sys-
tems described below. Persons subject
to each are identified below. Detailed
instructions on the information to be
furnished and the procedures for proc-
essing the forms are set out in appen-
dices to this part 1293 and in referenced
regulations.

(1) Executive Personnel Financial Dis-
closure Report (SF 278). (i) The following
military officers and civilian employ-
ees are required by the Ethics in Gov-
ernment Act of 1978 to file a Standard
Form 278 if they have served in an
identified position for 61 days or more
during the preceding calendar year.
These individuals need not file a DD
Form 1555.

(A) Civilian employees, including
special Government employees, whose
positions are classified at GS-16 or
above of the General Schedule, or
whose basic rate of pay under other
pay schedules is equal to or greater
than the minimum rate of basic pay
fixed for GS-16 (except for GS/GM-15s).

(B) Members of the uniformed serv-
ices whose pay grade is O-7 or above.

(C) Civilian employees in SES or in
any other position determined by the
Director of the Office of Government
Ethics to be of equal classification to
GS-16.

(D) The Designated Agency Ethics
Official and Alternate Agency Ethics
Official.

(ii) Detailed instructions on the in-
formation to be furnished and the pro-
cedures for processing the forms are set
forth in appendix D.

(2) Statements of Affiliations and Fi-
nancial Interests (DD Form 1555). (i) The
following DLA personnel are required
to submit initial and annual State-
ments of Affiliations and Financial In-
terests (DD Form 1555), unless they are

§1293.7

subject to the Executive Personnel Fi-
nancial Disclosure Report (SF 278).

(A) PLFA Commanders, Deputy Com-
manders and Counsel, and PSE Heads
and Deputies.

(B) DLA personnel classified at GS/
GM-15 or below, or at a comparable pay
level under other authority, and mem-
bers of the military whose pay grade is
below O-7 not otherwise required to file
under paragraph (d)(2)(i)(A) of this sec-
tion, whose official duties require the
exercise of judgment in making a Gov-
ernment decision or in taking Govern-
ment action for contracting or procure-
ment, regulating or auditing private or
other non-Federal enterprise, or other
activities in which the final decision or
action may have an economic impact
on any non-Federal entity.

(C) DLA personnel, regardless of
grade, in the following positions:

(1) Attorneys.

(2) Contracting Officers.

(3) Supervisory Quality Assurance
Representatives and Supervisory Qual-
ity Assurance Specialists.

(4) Quality Assurance Representa-
tive-in-Charge.

(5) Supervisory Procurement Agents
and Analysts.

(6) Supervisory Industrial Property
Administrators.

(7) Supervisory
ists.

(8) Supervisory Industrial Engineers.

(9) Supervisory Property Disposal
Specialists and Property Disposal Offi-
cers.

(10) Value Engineers and Analysts.

(D) Reserve officers assigned to posi-
tions meeting the criteria in para-
graphs (d)(2)(i) (B) and (C) of this sec-
tion.

(E) Other special Government em-
ployees as set forth in appendix E.

(ii) Detailed instructions on the in-
formation to be furnished and the pro-
cedures for processing the forms are set
forth in appendix E.

(e) Reporting procedures applicable
to former military officers and civil-
ians employees, and to former employ-
ees of defense contractors now em-
ployed by DLA.

(1) Defense Related Employment (DD
Form 1787)—(i) Personnel required to file.
The following individuals are required

Industrial Special-

291



Pt. 1293, App. A

to file a Report of DoD and Defense Re-
lated Employment (DD Form 1787):

(A) A retired former military officer
who served on active duty at least 10
years and who held, for any period dur-
ing that service, the pay grade of O-4
or above, or a former civilian employee
whose pay rate at any time during the
3-year period prior to the end of DoD
employment was equal to or greater
than a the minimum rate for a GS-13
(GS-12, step 7) and:

(I) Within the 2-year period imme-
diately following the termination of
service or employment with a DoD
Component, is employed by a defense
contractor who, during the year before
the former officer or employee began
employment, was awarded $10,000,000 or
more in defense contracts; and

(2) Is employed by or performs serv-
ice for the defense contractor and at
any time during a year directly re-
ceives compensation of or is salaried at
a rate of $25,000 per year or more from
the defense contractor (‘‘compensa-
tion” is received by a person if it is
paid to a business entity with which
the person is affiliated in exchange for
services rendered by that person).

(B) Each civilian officer and em-
ployee of a DoD Component who:

(1) Is employed at a pay rate equal to
or greater than the minimum rate for
GS-13 (GS-12, step 7), and

(2) Within the 2-year period prior to
the effective date of service or employ-
ment with the DoD Component, was
employed by a defense contractor who,
during a year, was awarded $10,000,000
or more in defense contracts, and

(3) Was employed by or performed
services for the defense contractor and
at any time during that year received
compensation of or was salaried at a
rate of $25,000 per year or more at any
time during employment (‘‘compensa-
tion” is received by a person if it is
paid to a business entity with which
the person is affiliated in exchange for
services rendered by the person).

(ii) Detailed instructions concerning
this reporting requirement are con-
tained in appendix F.

(2) Statement of Employment (DD Form
1357). (i) Bach retired Regular officer of
the Armed Forces shall file with the
Military Department in which he or
she holds retired status a DD Form
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1357, Statement of Employment-Reg-
ular Retired Officers (appendix H). The
DD Form 1357 should not be filed with
DLA. Filing shall be within 60 days
after retirement and thereafter within
30 days of changing employer or taking
on new duties. The filing requirement
continues for 3 years after retirement.

(ii) Additional details concerning
this reporting requirement are con-
tained in:

(A) AR 600-50.

(B) SECNAVINST 5370.2.

(C) AFR 30-30.

(D) MCO 5330.3C.

APPENDIX A—LAWS AFFECTING DLA
PERSONNEL

1. Caution

Employees and former employees are cau-
tioned that the descriptions of the laws and
regulations in this enclosure should not be
the only thing relied upon to make decisions
regarding their activities. Although the de-
scriptions do provide general guidelines, re-
strictions are dependent on the specific facts
in a particular case. Accordingly, employees
and former employees are encouraged to dis-
cuss specific cases with the Designated Agen-
cy Ethics Official or Deputy Ethics Official
in their Office of Counsel, or with private
counsel.

11. Conflict of Interest Laws
A. 18 U.S.C. 203

1. Subsection (a) prohibits military officers
or civilian employees from directly or indi-
rectly receiving or seeking compensation for
services rendered or to be rendered before
any department or agency in connection
with any contract, claim, controversy or
particular matter in which the United States
is a party or has a direct and substantial in-
terest. The statute does not apply to enlisted
military personnel. The purpose of this law
is to reach any situation where the judgment
or efficiency of a Government agency might
be influenced because of payments or gifts to
an officer or employee regardless of whether
there is any intent to give preferential treat-
ment in a manner otherwise than provided
by law.

2. Subsection (b) makes it unlawful for
anyone to offer or to pay the compensation
prohibited by subsection (a).

B. 18 U.S.C. 205

1. This law prohibits military officers or ci-
vilian employees from acting as an agent or
attorney for anyone else before a depart-
ment, agency, or court in connection with
any particular matter in which the United
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States is a party or has a direct and substan-
tial interest. The law does not apply to en-
listed military personnel.

2. The following exemptions are allowed:

a. The law does not prohibit military offi-
cers or civilian employees from giving testi-
mony under oath; from making statements
required to be made under the penalty of per-
jury or contempt; or, from representing an-
other person, without compensation, in a
personnel matter such as a discrimination
complaint or disciplinary action.

b. The law also authorizes a limited waiver
of its restrictions and those of section 203 for
an officer or employee, including a special
Government employee, who represents his or
her parents, spouse, or child, or a person or
estate he or she serves as a fiduciary. The
waiver is available only if approved by the
official making appointments to the posi-
tion. However, the waiver does not allow the
officer or employee to represent any person
in matters in which the officer or employee
has participated personally and substan-
tially or which are the subject of the officer
or employee’s official responsibility.

c. Finally, section 205 gives the head of a
department or agency the authority to allow
a special Government employee to represent
his or her regular employer or other outside
organization in the performance of work
under a Government grant or contract if the
department or agency head certifies and pub-
lishes in the FEDERAL REGISTER that the na-
tional interest requires such representation.

C. 18 U.S.C. 208

1. Subsection (a) prohibits military officers
and civilian personnel from their personal
and substantial participation as Government
personnel in any particular matter in which
they, their spouse, their minor children,
their partners, their employers, their pro-
spective employers, or their organizations
have a financial interest. ‘‘Personal and sub-
stantial participation” includes such things
as decision, approval, disapproval, rec-
ommendation, the rendering of advice, or in-
vestigation. A ‘‘particular matter” may be
less concrete than an actual contract, but is
something more specific than rule making or
abstract scientific principles. If the indi-
vidual can reasonably anticipate that his/her
Government action, or the decision in which
he/she participates or with respect to which
he/she advises, will have a direct and predict-
able effect upon financial interests, then a
“particular matter’’ is involved.

2. Subsection (b) permits a written exemp-
tion from subsection (a) if the outside finan-
cial interest is deemed in advance not sub-
stantial enough to affect the integrity of
Government services. Categories of financial
interests may also be made nondisqualifying
by a regulation published in the FEDERAL
REGISTER. Shares of a widely held, diversi-
fied mutual fund or regulated investment
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company have been exempted as being too
remote or inconsequential to affect the in-
tegrity of the services of Government per-
sonnel.

D. 18 U.S.C. 209

Subsection (a) prohibits military officers
and civilian employees from receiving, and
prohibits anyone from paying them, any
money as additional compensation for their
Government service. The law does not apply
to enlisted military personnel. Subsection
(b) permits military officers and civilian em-
ployees to participate in a bona fide pension
plan or other employee welfare or benefit
plan maintained by a former employer. Sub-
section (c) exempts special Government em-
ployees and anyone serving the Government
without compensation. Subsection (d) ex-
empts contributions, awards, or other ex-
penses under the Government Employees
Training Act. See 5 U.S.C. 4111(a).

E. 10 U.S.C. 2397a

This law applies to DoD employees at pay
rates of GS-11 or higher (GS-10, Step 4) and
to military officers in pay grades 0O-4 or
higher. These employees must report any
contact they have had, or will have, with de-
fense contractors regarding future employ-
ment with the defense contractor. These em-
ployees must also disqualify themselves
from any participation in DoD procurements
related to the defense contractor. The pen-
alty for violation is a bar from employment
with the defense contractor for up to 10 years
after Government service and up to a $10,000
penalty.

II1. Restriction on Former Military Officers and
Civilian Employees

A. Former Officers and Employees Include
the Following Personnel:

1. Full-time civilian employees who have
left Federal service.

2. Special Government employees who have
left Federal service.

3. Retired military officers released from
active duty.

4. Reserve military officers released from
active duty. The term does not include en-
listed personnel; however, enlisted personnel
are subject to the restrictions applicable to
retired members of the Armed Forces set
forth in subparagraph G.

B. Senior employees are those individuals
who have been specifically advised by the
Designated Agency Ethics Official that they
hold senior employee positions. In general,
senior employees within DLA include mili-
tary officers in pay grades O-7 and above,
and most Senior Executive Service (SES) po-
sitions.

C. General:

293



Pt. 1293, App. A

1. Laws and regulations restrict the activi-
ties of former officers and employees, estab-
lish certain reporting requirements, and, in
some cases, restrict employment by former
officers and employees with DoD contrac-
tors. Violation of some of the laws and regu-
lations may result in criminal prosecution,
or civil fines.

2. The purpose of the post employment re-
strictions is to preclude the actual or appar-
ent use of public office for private gain, and
to ensure that the administration of Govern-
ment is conducted honestly and in an impar-
tial manner.

3. The restrictions are divided into five
parts; those applicable to all former officers
and employees, those applicable to former
senior employees, those applicable to retired
military officers, and those applicable to all
retired members of the Armed Forces. In ad-
dition, the special restrictions applicable to
personnel who were engaged in ‘‘procure-
ment functions’ are set out. Because of the
expansive definition of the term ‘‘procure-
ment function,” all civilian employees whose
grade was GS-12, step 7 or higher, and all
military personnel in grades O-4 and above
should review the definition of ‘‘procurement
function” set forth in subparagraph H6i
below.

4. In addition to the information contained
herein, retired military personnel are en-
couraged to review parallel regulations of
their Military Service:

a. Army—AR 600-50.

b. Navy—SECNAVINST 5370.2H.

c. Air Force—AFR 30-30.

d. Marine Corps—MCO 5330.3C.

5. General professional knowledge acquired
while in Federal service generally may be
used while employed in the private sector.
Laws and regulations do, however, restrict
activities of former officers and employees
which give the appearance of making unfair
use of prior Federal employment and affili-
ations, or are detrimental to public con-
fidence in the Government. In addition, cer-
tain former employees who dealt with DoD
contractors may be prohibited from working
for those contractors.

D. Restrictions Applicable to all Former
Officers and Employees:

1. Permanent bar on representation. (18
U.S.C. 207(a).) Former officers and employees
(not including former enlisted personnel)
may never represent anyone except the
United States or communicate with any
Government agency with the intent to influ-
ence the United States in any matter with
which the former officer or employee was
personally and substantially involved while
a Government employee, and which involves
specific parties where the United States ei-
ther is a party or has an interest.

a. This provision is aimed at your activi-
ties representing anyone, whether or not you
make a personal appearance before the Gov-
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ernment. The intent of the provision is to
prevent you from ‘‘switching sides,”” so that
information, influence, and access you ac-
quired during Federal service is not subse-
quently used for improper or unfair advan-
tage in post-employment dealings with the
Government.

b. The matters to which this bar applies
are those in which you were involved as a
Federal employee. Your involvement as a
Federal employee must have been of signifi-
cance to the matter, or must form the basis
for a reasonable appearance that it was sig-
nificant, and may include involvement by
any of your subordinates.

c. Matters of general application such as
general policy or program design are not in-
cluded in this bar.

d. The concept of representation is broadly
construed and includes any type of commu-
nication whose intent is to influence the
United States. Representation includes not
only acting as another’s attorney or agent,
but promotional and contract representa-
tions as well. Communications include both
oral and written communications.

2. Two-year bar on representation. (18
U.S.C. 207(b)(i).) Former officers and employ-
ees (not including enlisted personnel) may
not, for a 2-year period after departing from
Federal service, represent anyone except the
United States in any matter which was pend-
ing under the former employee’s official re-
sponsibility during the final year of Federal
service. The bar includes communicating
with any Government agency with intent to
influence the United States on the matter.

a. The only substantive difference between
this 2-year bar and the permanent bar de-
scribed in subparagraph 1. above is the de-
gree of your closeness to, or involvement in,
the matter.

b. The term ‘‘official responsibility” refers
to the direct administrative or operating au-
thority, whether intermediate or final, ei-
ther personally or through subordinates, to
approve, disapprove, or otherwise direct Gov-
ernment action.

3. Exception for Scientific or Techno-
logical Information. The permanent bar and
2-year bar do not apply to communications
made solely for the purpose of furnishing sci-
entific or technological information if ap-
proved by the head of the agency to which
the communication is directed.

E. Additional Restrictions Applicable to
Former Senior Employees:

1. Two-year bar. (18 U.S.C. 207(b)(ii).) For 2
years after leaving a senior employee posi-
tion, you may not represent or assist in rep-
resenting another person by personally ap-
pearing at any proceeding before the Govern-
ment where the matter that is the subject of
the proceeding, is one in which you partici-
pated personally and substantially while in
Federal service.
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a. The matters to which this bar applies
are those in which you were involved as a
Federal employee. Your involvement as a
Federal employee must have been of signifi-
cance to the matter, or must form the basis
for a reasonable appearance that it was sig-
nificant, and may include involvement by
any of your subordinates.

b. This restriction does not bar all forms of
behind-the-scenes assistance by you, but
only assistance in representing or assisting
in representing another person while person-
ally present at any type of proceeding.

2. One-year bar. (18 U.S.C. 207(c).) For one
year after leaving a senior employee posi-
tion, you may not represent anyone before
your former agency, or have any commu-
nication with your former agency on any
matter which is pending before or of substan-
tial interest to the agency. This restriction,
sometimes called the ‘‘no contract’ bar, is
intended to provide a ‘‘cooling-off’’ period
between you and your former agency.

a. This bar applies regardless of the degree
of your involvement with the matter.

b. The bar applies to all matters, whether
or not specific parties are involved, and in-
cludes matters of general application such as
general policy or program design.

c. The bar also extends to matters in which
your agency has a substantial interest even
though the matter may be pending before an-
other agency.

d. The bar is limited to contracts with
your former agency and does not apply Gov-
ernment-wide.

e. Your former agency is specifically de-
fined. As it pertains to former DLA senior
employees, the term includes DLA and the
DoD less:

(1) The Military Departments.

(2) Defense Mapping Agency.

(3) Defense Communications Agency.

(4) Defense Intelligence Agency.

(5) Defense Nuclear Agency.

(6) National Security Agency.

f. There are several exemptions to this one-
year bar. The bar does not cover a former
senior employee who is: An elected official of
a state or local government; an employee of
an accredited degree-granting institution of
higher education; or, an employee of a non-
profit hospital or medical research organiza-
tion, provided that the communication, ap-
pearance, or representation is on behalf of
such government, institution, hospital, or
organization. The bar also does not cover
purely social or informational communica-
tions, the transmission or filing of docu-
ments not requiring governmental action,
personal matters, representing oneself in any
administrative or judicial proceeding, any
expression of personal view where the former
senior employee has no monetary interest,
responses to the former agency’s request for
information, or participation as the prin-
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cipal researcher or investigator under Gov-
ernment grants.

F. Additional Restrictions Applicable to
Retired Regular Military Officers:

1. Claims against the United States (18 U.S.C.
281)

a. A retired officer of the Armed Forces
may not, for two years after release from ac-
tive duty, act as an agent or attorney for
prosecuting or assisting in the prosecution of
a claim against the United States:

(1) Which involves the Military Depart-
ment in which the officer is retired, or

(2) Which involves any subject matter with
which the officer was directly connected
while on active duty.

b. The penalty for violating this restric-
tion includes civil and criminal sanctions.

2. Selling to the United States (18 U.S.C. 281)

a. A retired officer of the Armed Forces
may not, for two years after release from ac-
tive duty, receive (or agree to receive), ei-
ther directly or indirectly, any compensa-
tion for representating any person in the
sale of anything to the United States
through the Military Department in which
the officer is retired.

b. The penalty for violating this restric-
tion includes civil and criminal sanctions.

3. Retired Regular Officers

For 3 years after retirement, a retired Reg-
ular officer may not, either for himself/her-
self or for others, sell, contract, or negotiate
to sell, any supplies or war materials to the
DoD (or any of its components), Coast
Guard, National Oceanic and Atmospheric
Administration, or Public Health Service.

a. This 3-year bar does not prohibit all
types of employment by, or association with,
a company that does business with the Gov-
ernment. The bar is directed only to those
activities related to selling which include:

(1) Signing a bid, proposal, or contract.

(2) Negotiating a contract.

(3) Contracting an officer or employee of
any of the agencies listed in subparagraph
2.b. above for the purpose of:

(a) Obtaining or negotiating contracts,

(b) Negotiating or discussing changes in
specifications, price, cost allowance, or other
terms of a contract, or

(c) Settling disputes concerning perform-
ance of a contract, or

(4) Any other liaison activity with a view
toward the ultimate consummation of a sale
although the actual contract therefore is
subsequently negotiated by another person.

b. Violations of this bar are punishable by
loss of retirement pay for that period of time
during which the prohibited activity occurs.

G. Additional Restrictions Applicable to
all Retired members of the Armed Forces:
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1. DoD civilian employment. A retired mem-
ber of the Armed Forces may not be ap-
pointed to a DoD civilian position within 180
days after retirement unless:

a. The employment is approved by the ap-
propriate authority (DO0D Directive 1402.1,
Employment of Retired Members of the
Armed Forces).

b. The position is one for which an advance
hiring pay rate has been authorized by the
Office of Personnel Management under 5
U.S.C. 5305, or

c. A state of national emergency exists.

2. Foreign employment. A retired member of
the Armed Forces may not accept any
present, emolument, office, title, or employ-
ment from any foreign government unless
approved by the Secretary of the Military
Department concerned and the Secretary of
State. The penalty for a violation is loss of
retirement pay.

3. Use of military titles. Retired members of
the Armed Forces may not use their military
title in such a way as to give rise to the ap-
pearance of sponsorship, sanction, endorse-
ment, or approval of the Military Service or
the DoD in connection with any commercial
enterprise. Overseas commanders may fur-
ther restrict the use of military titles by re-
tired personnel in overseas areas.

H. Special Restrictions on the Activities of
Former Employees Who Were Engaged in
Procurement Functions:

1. Pursuant to 10 U.S.C. 2397b, certain
former military officers and civilian employ-
ees may not receive compensation from a
major defense contractor for a 2-year period,
beginning on the date the former officer or
employee separated from Federal service.
This restriction prohibits the acceptance of
compensation from a particular major de-
fense contractor only if the former officer or
employee performed the duties listed in sub-
paragraph 2, below, relating to that same de-
fense contractor.

2. Personnel to whom restrictions apply. Indi-
viduals in the following categories are sub-
ject to the restrictions:

a. Civilian employees whose rate of pay
was greater than or equal to that for a GS-
13, Step 1 (GS-12, Step 7) and military offi-
cers in pay grades of O-4 or higher, if such
individuals:

(1) Spent the majority of their working
days during the last 2 years of DoD service
performing a procurement function relating
to a DoD contract, at a site or plant that was
owned or operated by a contractor, and
which was the principal location of their per-
formance of that procurement function; or

(2) Performed, on a majority of their work-
ing days during the last two years of DoD
service, a procurement function relating to a
major defense system and, in the perform-
ance of such a function, participated on any
occasion personally and substantially in a
manner involving decision-making respon-
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sibilities with respect to a contract for that
major defense system through contact with
the contractor.

b. Civilian employees who served in a Sen-
ior Executive Sevice position or higher, and
military officers who served in the pay grade
of O-7 or higher, if such individuals during
the last 2 years of DoD service:

(1) Acted as a primary representative of
the United States in the negotiation with a
defense contractor of a defense contract in
an amount in excess of $10,000,000 (the actual
contractual action taken by the individual
must have been in an amount in excess of
$10,000,000), or

(2) Acted as a primary representative of
the United States in the negotiation of a set-
tlement of an unresolved claim of such a de-
fense contractor in an amount in excess of
$10,000,000. An unresolved claim shall be, for
the purposes of part 1293 valued by the great-
er of the amount of the claim or the amount
of the settlement.

3. Advice from the designated Agency Ethics
Official.

a. Any person may, before accepting com-
pensation, request that PLFA Counsel or the
General Counsel, DLA provide advice on the
applicability of 10 U.S.C. 2397b and part 1293
to the acceptance of such compensation.

b. A request for advice shall be in writing
and shall contain all relevant information.

c. If the PLFA Counsel or General Counsel,
DLA receives a request for advice, he shall
issue a written opinion in response thereto
not later than 30 days after receipt of all rel-
evant information.

d. If the advice rendered by the PLFA
Counsel or General Counsel, DLA states that
the law and part 1293 are inapplicable, and
that the individual may accept the com-
pensation from the contractor, then there
shall be a conclusive presumption that the
acceptance of the compensation is not a vio-
lation of 10 U.S.C. 2397b.

4. Apparent violations. Apparent violations.
Apparent violations of these prohibitions
shall be referred to the General Counsel,
DLA who will review the matter for referral
to the DoD Inspector General or the Inspec-
tor General of the appropriate Military De-
partment for investigation.

5. Penalties. Pursuant to 10 TU.S.C
2397b(b)(1), individuals who knowingly vio-
late the prohibitions of this section are sub-
ject to a civil fine of up to $250,000.

6. Special definitions. For the purpose of
subparagraph H of this Appendix, terms used
shall have the following meanings:

a. Armed Forces. The term ‘““‘Armed Forces”
does not include the United States Coast
Guard.

b. Compensation. Includes any payment,
gift, benefit, reward, favor, or gratuity which
is provided directly or indirectly for services
rendered by the person accepting such pay-
ment and which has a fair market value in
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excess of $250. Compensation shall be deemed
indirectly received if it is paid to an entity
or person other than the individual, in ex-
change for services performed by the indi-
vidual.

c. Contractor-operated facility. Includes any
facility leased or loaned by the United
States to the contractor by written agree-
ment. It does not include facilities located
on a military installation where contractor
personnel may work, but which is not either
leased or loaned by the United States to the
contractor by written agreement.

d. Defense contractor. An entity that: Con-
tracts directly with the Department of De-
fense to supply the Department of Defense
with goods or services; or, controls or is con-
trolled by an entity that contracts directly
with the Department of Defense to supply
the Department of Defense with goods or
services; or, is under common control with
an entity that contracts directly with the
Department of Defense to supply the Depart-
ment of Defense with goods or services. The
term does not include an affiliate or sub-
sidiary of an entity that contracts directly
with the Department of Defense to supply
the Department of Defense with goods or
services if the affiliate or subsidiary is clear-
ly not engaged in the performance of a de-
fense contract, nor does it include a state or
local government.

e. DoD component. The Office of the Sec-
retary of Defense (OSD), the Military De-
partments, the Organization of the Joint
Chiefs of Staff (OJCS), the Unified and Speci-
fied Commands, the Inspector General, and
the Defense Agencies, including non-
appropriated fund activities.

f. Employee. This term does not include a
part-time employee, or a Special Govern-
ment Employee.

g. Major defense contractor. Any business
entity which, during the fiscal year pre-
ceding the fiscal year in which compensation
was received, was a defense contractor that
received defense contracts in a total amount
equal to or greater than $10,000,000.

h. Major defense system. A combination of
elements that will function together to
produce the capability required to fulfill a
mission need. Elements may include hard-
ware, equipment, software, or any combina-
tion thereof, but excludes construction or
other improvements to real property. A sys-
tem shall be considered a major defense sys-
tem if: the Department of Defense is respon-
sible for the system and the total expendi-
tures, for research, development, test and
evaluation for the system are estimated to
exceed $75,000,000 (based on fiscal year 1980
constant dollars) or the eventual total ex-
penditure for procurement exceeds $300,00,000
(based on fiscal year 1980 constant dollars);
or, the system is designated a ‘‘major sys-
tem” by the head of the agency responsible
for the system.
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i. Majority of working days. The majority of
days actually worked during the period, ex-
cluding weekends, holidays, days of leave or
sick days when the employee did not actu-
ally work. A work day on which an indi-
vidual performed a procurement function in-
cludes any day on which the individual
worked on that procurement function for
any amount of time during that day.

j. Negotiation and settlement. Exchange of
views between representatives of the Govern-
ment and a contractor regarding respective
liabilities and responsibilities of the parties
on a particular contract or claim. It includes
deliberations regarding contract specifica-
tions, terms of delivery, allowability of
costs, pricing of change orders, etc.

k. Primary Government representative. If
more than one Government representative is
involved in any particular transaction, it is
the Government employee who supervised
the Government’s effort in that matter. To
act as a ‘‘representative’’ requires personal
and substantial participation in the trans-
action, by personal presence, telephone con-
versation, or similar involvement with rep-
resentatives of a contractor.

1. Procurement related function (or ‘“‘procure-
ment function’’). Any function relating to:
The negotiation, award, administration, or
approval of a contract; the selection of a
contractor; the approval of a change in a
contract; the performance of quality assur-
ance, operational and developmental testing,
the approval of payment, or auditing under a
contract; or, the management of a procure-
ment program.

m. Separation of a member of the Armed
Forces. A person who is a retired or former
member of the Armed Forces shall be consid-
ered to have been separated from service in
the Department of Defense on the effective
date of the person’s discharge or release from
active duty.

IV. Other Laws Applicable to DoD Personnel

Engaging in the following activities may
subject present and former DLA personnel to
criminal or other penalties:

A. Aiding, abetting, counseling, com-
manding, inducing, or procuring another to
commit a crime under any criminal statute
(18 U.S.C. 201).

B. Concealing or failing to report to proper
authorities the commission of felony under
any criminal statute if the person knew of
the actual commission of the crime (18
U.S.C. 4).

C. Conspiring with one or more persons to
commit a crime under any criminal statute
or to defraud the United States, if any party
to the conspiracy does any act to effect the
object of the conspiracy (18 U.S.C. 371).

D. Lobbying with appropriated funds (18
U.S.C. 1913).

E. Disloyalty and striking (b U.S.C. 7311, 18
U.S.C. 1918).
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F. Disclosure of classified information (18
U.S.C. 793 and 798, 50 U.S.C. 783); and disclo-
sure of trade secrets and other confidential
information (18 U.S.C. 1905).

G. Habitual use of intoxicants to excess (b
U.S.C. 7352).

H. Misuse of a Government vehicle (31
U.S.C. 1349(b)).

I. Misuse of the mailing privilege (18 U.S.C.
1719).

J. Deceit in an examination or personnel
action in connection with Government em-
ployment (18 U.S.C. 1917).

K. Committing fraud or making false
statements in a Government matter (18
U.S.C. 1001).

L. Mutilating or destroying a public record
(18 U.S.C. 2071).

M. Counterfeiting and forging transpor-
tation requests (18 U.S.C. 641).

N. Embezzlement of Government money or
property (18 U.S.C. 641); failing to account
for public money (18 U.S.C. 643); private use
of public money (18 U.S.C. 653) and embezzle-
ment of the money or property of another
person in the possession of an employee by
reason of his/her Government employment
(18 U.S.C. 654).

O. Unauthorized use of documents relating
to claims from or by the Government (18
U.S.C. 285).

P. Certain political activities (6 U.S.C.
7321-7327 and 18 U.S.C. 600, 601, 602, 603, 606,
and 607). These statutes apply to civilian em-
ployees; regulations govern military per-
sonnel (DoD Directive 1344.10).5

Q. Any person (including a special Govern-
ment employee) who is required to register
under the Foreign Agents Registration Act
of 1938 (18 U.S.C. 219) may not serve the Gov-
ernment as an officer or employee. The sec-
tion does not apply to retired Regular mili-
tary officers who are not on active duty, or
Reserves who are not on active duty or who
are on active duty for training; or, a special
Government employee in any case in which
the department head certifies to the Attor-
ney General that his or her employment by
the United States Government is in the na-
tional interest.

R. Soliciting contributions for gifts or giv-
ing gifts to superiors, or accepting gifts from
subordinates (b U.S.C. 7351). This statute ap-
plies only to civilian employees; the provi-
sions of §1293.3(h), apply to military per-
sonnel.

S. Acceptance of excessive honoraria (2
U.S.C. 441i).

T. Acceptance, without statutory author-
ity, of any present, emolument, office or
title, or employment of any kind whatever,
from any king, prince, or foreign state by
any person holding any office or profit in or
trust of the Federal Government, including

5See footnote 1, to §1293.3(c)(1)(ii).
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all retired military personnel and regular en-
listed personnel (U.S. Constitution, Art. I.,
Sec. 9, cl. 8). Exceptions to this prohibition
are authorized under 37 U.S.C. 908.

U. Union activities of military personnel
(10 U.S.C. 976).

V. Violation of merit system principles (b
U.S.C. 2301).

W. Prohibited personnel practices (5 U.S.C.
2302).

X. Employment of a Regular Navy Officer
or a Regular Marine Corps Officer, other
than a retired officer, by a person furnishing
naval supplies or war materials to the
United States (37 U.S.C. 801(a)).

APPENDIX B—CODE OF ETHICS FOR
GOVERNMENT SERVICE—PUB. L. 96-303
Any person in Government service should:
I. Put loyalty to the highest moral prin-

ciples and to country above loyalty to per-
sons, party, or Government department.

II. Uphold the Constitution, laws, and reg-
ulations of the United States and of all gov-
ernments therein and never be a party to
their evasion.

III. Give a full day’s labor for a full day’s
pay; giving earnest effort and best thought
to the performance of duties.

IV. Seek to find and employ more efficient
and economical ways of getting tasks accom-
plished.

V. Never discriminate unfairly by the dis-
pensing of special favors or privileges to any-
one, whether for remuneration or not; and
never accept, for himself or herself or for
family members, favors and benefits under
circumstances which might be construed by
reasonable persons as influencing the per-
formance of governmental duties.

VI. Make no private promises of any kind
binding upon the duties of office, since a
Government employee has no private word
which can be binding on public duty.

VII. Engage in no business with the Gov-
ernment, either directly or indirectly, which
is inconsistent with the conscientious per-
formance of governmental duties.

VIII. Never use any information gained
confidentially in the performance of govern-
ment duties as a means for making private
profit.

IX. Expose corruption wherever discovered.

X. Uphold these principles, ever conscious
that public office is a public trust.

APPENDIX C—ADDITIONAL GUIDANCE ON
GRATUITIES, REIMBURSEMENTS, AND
OTHER BENEFITS FROM OUTSIDE
SOURCES

1. General

The general prohibition against accepting
gratuities, reimbursements, and other bene-
fits from outside sources does not apply to
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the following. These exceptions shall be ap-
plied narrowly in keeping with the prohibi-
tion in §1293.3(g).

A. The continued participation in em-
ployee welfare or benefit plans of a former
employee when permitted by law and ap-
proved by the General Counsel, DLA, or
PLFA Counsel.

B. The acceptance of unsolicited adver-
tising or promotional items that are less
than $10 in retail value.

C. The acceptance of trophies, entertain-
ment, prizes, or awards for public service or
achievement in an individual, unofficial ca-
pacity or given in games or contests that do
not relate to official duties and are clearly
open to the public generally, or are officially
approved for DLA personnel participation.

D. The acceptance of benefits available to
the public, such as university scholarships
covered by DoD Directive 1322.6, Fellowships,
Scholarships, and Grants for Members of the
Armed Forces, and free exhibitions by DoD
contractors at public trade fairs.

E. The acceptance of discounts or conces-
sions realistically available to all DLA per-
sonnel, provided that such discounts or con-
cessions are not used to obtain any item for
the purpose of resale at a profit.

F. Participation by DLA personnel in civic
and community activities that also involve a
DoD contractor, when any relationship be-
tween DLA personnel and the contractor is
indirect; for example participation in a Lit-
tle League or Combined Federal Campaign
luncheon that is subsidized by a defense con-
tractor.

G. Activities engaged in by DLA personnel
with local civic or military leaders as part of
authorized community relations programs of
DLA.

H. The participation of DLA personnel in
widely attended gatherings of mutual inter-
est to Government and industry, sponsored
or hosted by industrial, technical, and pro-
fessional associations (not by individual con-
tractors), provided that they have been ap-
proved in accordance with DoD Instruction
5410.20, Public Affairs Relations with Busi-
ness and Nongovernmental Organizations
Representing Business.

I. Situations in which participation by
DLA personnel at public ceremonial activi-
ties of mutual interest to industry, local
communities, and DLA serves the interest of
the Government, and acceptance of the invi-
tation is approved by the General Counsel,
DLA or PLFA Counsel.

J. When on official Government business
and when the DLA personnel reports the cir-
cumstances in writing to the immediate su-
pervisor and to the General Counsel, DLA or
the PLFA Counsel, as soon as possible:

1. Space available use of previously sched-
uled ground transportation to or from a DoD
contractor’s place of business provided by
the contractor for its own employees, and
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2. Contractor-provided transportation,
meals, or overnight accommodations when
arrangements for Government or commer-
cial transportation, meals, or accommoda-
tions are clearly impracticable.

K. Attendance or participation of DLA per-
sonnel in gatherings, including social events
such as receptions, which are hosted by for-
eign governments (when not acting in their
DoD contractor capacity) or international
organizations, provided that the acceptance
of the invitation is approved by the General
Counsel, DLA or PLFA Counsel.

L. Customary exchanges of gratituities be-
tween DLA personnel and their friends and
relatives or the friends and relatives of their
spouse, minor children and members of their
household, when the circumstances clearly
indicate that it is the relationship, rather
than the business of the person concerned,
that is the motivating factor for the gra-
tuity and it is clear that the gratuity is not
paid for by the United States Government or
any DoD contractor.

M. Acceptance of coffee, doughnuts, and
similar refreshments of nominal value of-
fered as a normal courtesy incidental to the
performance of duty. This exception applies
to acceptance on an occasional basis and
does not authorize acceptance on a recurring
basis.

N. The acceptance of benefits resulting
from the business activities of a spouse
where it is clear that the benefits are given
to the spouse in the normal course of the
spouse’s employment or business and have
not been given or made more attractive be-
cause of the DLA employee’s status. This ex-
ception does not, however, alter the require-
ment for disqualification under §1293.7(c)(1).

O. Acceptance of transportation and re-
lated travel expenses from a potential em-
ployer in connection with a job interview,
provided that prior to departing on the trip:

1. The DLA employee receiving the gra-
tuity notifies his or her immediate super-
visor of the travel arrangements.

2. The DLA employee files a written dis-
qualification statement concerning any pos-
sible official actions involving the potential
employer.

3. The DLA employee submits some evi-
dence that the potential employer offers the
same benefits to all similarly situated indi-
viduals, not only those employed in the De-
partment of Defense.

P. Situations in which, in the sound judg-
ment of both the individual involved and his
or her immediate supervisor, the Govern-
ment’s interest will be served by DLA per-
sonnel participating in activities otherwise
prohibited. In any such case, a written re-
port of the circumstances shall be made in
advance, or, when an advance report is not
possible, within 48 hours, by the individual
or supervisor to the General Counsel, DLA or
PLFA Counsel.
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II. Defense Contracting Training

The guidance in subparagraphs A through
C of this section applies whenever defense
contractors provide training, orientation, or
refresher courses to DLA personnel. These
courses range from executive orientation
courses in which all expenses are borne by
the defense contractor to seminars devoted
to technical developments in which the only
‘“‘gratuity’” may be lectures given free of
charge.

A. Attendance by DLA employees at train-
ing sessions provided by defense contractors
is permitted when the contractor’s products
or systems are provided under contract to
DoD and the training is to facilitate the uti-
lization of those products or systems by DLA
personnel.

B. When a defense contractor provides
training pursuant to a contract, the training
itself is not a gratuity. Likewise, meals,
lodging, and transportation would not be
considered a gratuity if the defense con-
tractor was required to furnish them under
the terms of the contract, but would result
in reductions to the travel and other ex-
penses normally payable to the employee
under the Joint Federal Travel Regulation.
However, if the defense contractor, without
charge, provides something to DLA per-
sonnel which is not required by the contract,
the contractor is giving a gratuity to the
DLA employee.

C. Attendance at tuition-free training, re-
fresher courses, or other educational meet-
ings offered by a defense contractor (al-
though not required to do so by the terms of
a contract) may be authorized when attend-
ance is clearly in the best interests of the
Government and meets the following criteria
of DLAR 1430.12, Civilian Employee Develop-
ment and Training:6

1. Selection of the DLA employees attend-
ing the contractor training will be made by
the Government.

2. The unavailability of alternative train-
ing sources, and confidence that the con-
tractor provided training will not adversely
affect the objectivity of the DLA employee.

3. Approval of the training is at a suffi-
ciently high level to assure the need cannot
otherwise reasonably be met and has the
concurrence of the General Counsel, DLA or
PLFA Counsel.

4. No appreciable cost is incurred by the
contractor in order to accommodate attend-
ance by DLA employees.

5. An understanding that the contractor
will receive no special consideration or ben-
efit because of the Government’s participa-
tion.

6 See footnote 1, to §1293.3(c)(1)(ii).

32 CFR Ch. XII (7-1-01 Edition)

II1. Reimbursements

DLA personnel may not accept either per-
sonal reimbursement or in kind accommoda-
tions, subsistence, transportation, or serv-
ices for expenses incident to official travel,
from any source outside the Government ex-
cept as indicated in subparagraphs A
through F of this section. In cases where ac-
ceptance is authorized, appropriate deduc-
tions will be made in the travel, per diem, or
other allowances payable to the employee. In
no event will DLA personnel accept benefits
which are excessive.

A. A DLA employee who is to be a speaker,
panelist, project officer, or other bona fide
participant in the activity attended, may ac-
cept accommodations, subsistence, transpor-
tation, or other services furnished in-kind in
connection with official travel when such at-
tendance and acceptance are authorized by
the order-issuing authority as being in the
overall Government interest. Under these
circumstances, an employee may not accept
personal reimbursement.

B. When a DLA employee is summoned to
testify in an official capacity on behalf of a
private party at a judicial proceeding, the
appearance will be on official time and trav-
el expenses may be accepted from the court,
authority, or party who caused the person to
be summoned. In accordance with 5 U.S.C.
5751, the funds may be turned over to the
agency and Government travel orders issued
or the employee may use the funds to defray
costs directly. Any excess funds must be re-
turned to the party or paid into the U.S.
Treasury as miscellaneous receipts. Any em-
ployee appearing on behalf of a private party
not in an official capacity must use leave to
do so and may retain any fees or expenses.

C. Except as indicated in subparagraphs A
and B of this section, DLA personnel may
not accept personal reimbursement from any
source for expenses incident to official trav-
el, unless authorized by their supervisor con-
sistent with guidance provided by the Des-
ignated Agency Ethics Official or Deputy
Ethics Official pursuant to 5 U.S.C. 4111 or
other statutory authority. Rather reim-
bursement must be made to the Government
by check payable to DLA.

D. DLA personnel may accept travel, or re-
imbursement for travel expenses from a for-
eign government as provided in DLAR 1005.1,
Decorations and Gifts from Foreign Govern-
ments.

E. When accommodations, subsistence, or
services in kind are furnished to DLA per-
sonnel by non-U.S. Government sources, con-
sistent with this paragraph, appropriate de-
ductions shall be reported and made in the
travel, per diem, or other allowance payable.

F. DLA personnel who receive gratuities,
or have gratuities received on their behalf,
in circumstances not in conformance with
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the standards of part 1293, shall promptly re-
port the circumstances to the Designated
Agency Ethics Official or Deputy Ethics Offi-
cial for disposition determination.

IV. Ship Launch and Similar Ceremonies

The following guidance applies to cere-
monies and gifts associated with the launch
or commissioning of a naval vessel, an air-
craft or other vehicle, and all similar events:

A. Attendance at Ceremonies

Acceptance of an invitation to attend a
ceremony shall be approved by the Head of
the PSE or PLFA. Attendance is permitted
at appropriate functions incident to the cere-
mony, such as a dinner preceding the cere-
mony and the reception following it, as long
as the function is not lavish, excessive, or
extravagant.

B. Acceptance of Gifts

DLA personnel, their spouses, and their de-
pendent children, who are official partici-
pants may accept a tangible thing of value
as a gift or memento in connection with the
ceremony as long as its retail value does not
exceed $100 per family and the cost is not
borne by the Government. When a gift ex-
ceeds the $100 limit the recipient shall pur-
sue one of the following alternatives:

1. Return the gift to the donor.

2. Retain the gift after reimbursing the
donor the full value of the gift.

3. Forward the gift to the Staff Director,
Administration (DLA-X) for disposition as a
gift to the Government in accordance with
statute.

APPENDIX D—EXECUTIVE PERSONNEL
FINANCIAL DISCLOSURE REPORT (SF 278)

I. DLA Personnel Required to File SF 278

A. DLA personnel required to file a Finan-
cial Disclosure Report (SF 278) are listed at
§1293.7(d)(1). These personnel occupy ‘‘cov-
ered positions.”’

B. A person who is nominated to or as-
sumes a covered position is not required to
file an SF 278 if the Secretary of Defense or
the General Counsel, DLA determines that
the person is not reasonably expected to per-
form the duties of the position for more than
60 days in the calendar year. However, if the
person performs the duties of the office or
position for more than 60 days in the cal-
endar year, an SF 278 shall be filed within 15
days after the 61st day of duty.

C. A person otherwise required to file an
SF 278, but who is expected to perform the
duties of the position for less than 130 days
in the calendar year, may request a waiver of
any or all reporting requirements from the
Director, Office of Government Ethics, if the
person is not a full-time employee of the
Government, is able to provide specially
needed services, and does not have outside
employment or financial interests likely to
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create a conflict of interest. A request for a
waiver shall be initially submitted to the
General Counsel, DLA.

I1. Time of Filing

An SF 278 shall be submitted under the cir-
cumstances described below.

A. Assumption Report

DLA personnel shall submit a SF 278 to the
General Counsel, DLA before assuming a
covered position. This requirement does not
apply if the individual has left another cov-
ered position within 30 days before assuming
a new position, or already has filed with re-
spect to nomination for the new position.

B. Annual Report

DLA personnel, including special Govern-
ment employees, occupying a covered posi-
tion for more than 60 days during a calendar
year shall submit an SF 278 annually. The
annual report must be filed with the General
Counsel, DLA not later than 15 May unless a
written extension is granted.

C. Termination Report

DLA personnel occupying a covered posi-
tion shall submit an SF 278 to the General
Counsel, DLA no sooner than 15 days before
and no later than 30 days after the date of
departure from that position unless they ac-
cept another covered position. The termi-
nation report will cover the portion of the
present calendar year up to the date of ter-
mination and, if the annual report has not
yvet been filed, the preceding calendar year.

111. Contents of Reports

Instructions for completing SFs 278 are in-
cluded as part of the report forms. Addi-
tional guidance for personnel in covered po-
sitions is available from the General Coun-
sel, DLA.

1V. Submission and Review of Reports

A. Reports will be submitted to the Gen-
eral Counsel, DLA. After final review, copies
of the reports of military officers assigned to
DLA will be forwarded by the General Coun-
sel, DLA to the appropriate Military Depart-
ment official.

B. Final review of an SF 278 is completed
when the Genral Counsel, DLA has signed
the SF 278, indicating that each item is com-
pleted and that the report discloses no unre-
solved conflict or appearance of a conflict of
interest under applicable laws and regula-
tions.

1. If the General Counsel, DLA, after re-
viewing an SF 278, believes additional infor-
mation is required, the reporting individual
shall be notified of the additional informa-
tion required and the date by which it must
be submitted. The reporting individual shall
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submit the required information directly to
the General Counsel, DLA.

2. If the General Counsel, DLA, after re-
viewing the SF 278, is of the opinion, on the
basis of information submitted, that the re-
porting person is not in compliance with ap-
plicable laws and regualtions, the following
steps shall be taken:

a. The person shall be notified in writing of
the preliminary determination.

b. After an opportunity for personal con-
sultation, if practicable, the General Coun-
sel, DLA shall notify the person in writing of
the remedial measures that should be taken
to bring the person into compliance. The no-
tification shall specify a date by which such
measures must be taken, which, except in
unusual circumstances, must be taken with-
in 90 days.

(1) When the General Counsel, DLA deter-
mines that a reporting person has fully com-
plied with the remedial measures, a notation
to that effect shall be made in the comment
section of the SF 378. The General Counsel,
DLA shall then sign and date the SF 278 and
send written notice of that action to the per-
son.

(2) If steps assuring compliance with appli-
cable laws and regulations are not taken by
the date established, the General Counsel,
DLA shall report the matter to the Director,
DLA for appropriate action. The Office of
Government Ethics and the Attorney Gen-
eral shall also be notified.

3. Remedial action may include the fol-
lowing measures:

a. Disqualification.

b. Limitation of duties.

c. Divestiture.

d. Transfer or reassignment.

e. Resignation.

f. Exemption under 18 U.S.C. 208.

g. Establishment of a qualified blind trust.

V. Public Availability of SFs 278

A. SFs 278 must be made available for pub-
lic examination upon request 15 days after
the report is filed unless otherwise exempted
pursuant to law. Receipt of the report by the
General Counsel, DLA for final review con-
stitutes official filing and establishes the
date from which the 15 days shall run. In
most cases, this means the reports are avail-
able to the public before final review is com-
pleted. Reporting persons are personally re-
sponsible for ensuring that their reports are
accurate, complete, and timely.

B. Any request for an SF 278 must be in
writing and state:

1. The person’s name, occupation, and ad-
dress.

2. The name and address of any other per-
son or organization on whose behalf the in-
spection or copy is requested.

3. That the person is aware that it is un-
lawful to obtain or use the report for:

a. Any unlawful purpose.
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b. Any commercial purpose, other than by
news and communications media for dissemi-
nation to the general public.

c. Determining or establishing the credit
rating of any individual.

d. Use, directly or indirectly, in the solici-
tation of money for any political, charitable,
or other purpose.

VI. Retention of SFs 278

SFs 278 shall be retained for 6 years from
the date of filing.

VII. Penalties

Compliance with the financial disclosure
provisions shall be enforced by
adminstrative, civil, or criminal remedies,
which include:

A. Action Within the DoD Component

The Director, DLA may take appropriate
action, including a change in assigned duties
or adverse action, in accordance with appli-
cable law or regulation, against any person
who fails to file an SF 278, or who falsifies or
fails to report required information.

B. Action by the Attorney General

The General Counsel, DLA is required to
refer to the Attorney General the name of
any person whom he or she has reasonable
cause to believe has failed willfully to file an
SF 278 on time or has falsified or failed will-
fully to file information required to be re-
ported. Such referral does not bar additional
administrative or judicial enforcement. The
Attorney General may bring a civil action in
the U.S. District Courts against any person
who knowingly and willfully falsifies or fails
to file or report any required information.
The court may assess a civil penalty not to
exceed $5,000. Knowing or willful falsification
of information required to be filed also may
result in criminal prosecution under 18
U.S.C. 1001, leading to a fine of not more
than $10,000, or imprisonment for not more
than b years, or both.

C. Misuse of Reports

1. The Attorney General may bring a civil
action against a person who obtains or uses
an SF 278 filed under the Ethics in Govern-
ment Act for any of the following reasons:

a. Any unlawful purpose.

b. Any commercial purpose, other than by
news and communications media for dissemi-
nation to the general public.

c. Determining or establishing the credit
rating of any individual.

d. Directly or indirectly, for the solicita-
tion of money for any political, charitable,
or other purpose.

2. The court in which such action is
brought may assess a penalty in any amount
not to exceed $5,000. This is in addition to
any other legal remedy available.
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APPENDIX E—REQUIREMENTS FOR SUB-
MISSION OF DD FORM 1555, STATE-
MENT OF AFFILIATIONS AND FINAN-
CIAL INTERESTS

I. DLA Personnel Required To Submit
Statements

A. DLA personnel required to file State-
ments of Affiliations and Financial Interests
(DD Forms 15565) are those indicated in
§1293.7(d)(2).

B. Special Government Employees (as de-
fined in §1293.4(1)).

1. Special Government employees, includ-
ing Reserve military officers assigned to po-
sitions requiring the submission of a DD
Form 1555 shall file a DD Form 1555 prior to
performing the duties of the position.

2. The following categories of special Gov-
ernment employees are not required to file
DD Forms 1555 unless they are specifically
notified that they must do so:

a. Physicians, dentists, and allied medical
specialists engaged only in providing service
to patients.

b. Veterinarians providing only veterinary
services.

c. Lecturers participating only in edu-
cational activities.

d. Chaplains performing only religious
services.

e. Individuals in the motion picture and
television fields who are utilized only as
narrators or actors in DLA productions.

f. A special Government employee who is
not a ‘‘consultant” or ‘‘expert’” as those
terms are defined in the Federal Personnel
Manual, chapter 304.

II. Review of Positions

Immediate supervisors shall annually re-
view each civilian and military position
under their supervision, determine whether
the position requires the incumbent to file a
DD Form 1555, and will notify each employee
of the determination. The position descrip-
tion of each position shall state whether or
not the incumbent must file a DD Form 1555.
Any individual may request a review of the
determination requiring submission of a DD
Form 1555 from the Deputy Ethics Official.
In the event the employee is dissatisfied
with this decision, there is an appeal right to
the Designated Agency Ethics Official, whose
decision shall be final.

I11. Manner of Submission

A. Time of Submission

1. Employees will file a DD Form 1555 for
review and approval prior to performing the
duties of a position that requires filing of a
DD Form 1555. Reserve Officers shall file the
form upon reporting for duty. If an employee
has filed a DD Form 1555 by virtue of a pre-
vious position, a copy of the previously sub-
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mitted form may be submitted to the new
supervisor for review rather than filing a
new DD Form 1555.

2. DD Forms 1555 shall annually be filed by
31 October each year for all affiliations and
financial interests as of the 30th of Sep-
tember of that year. Even if no changes
occur from the previous year, a new and
complete DD Form 1555 is required to be filed
each year.

3. Excusable Delay. When required by rea-
son of duty assignment or infirmity, a super-
visor may grant an extension of time with
concurrence of the DAEO or Deputy Ethics
Official. Any extension in excess of 30 days
requires the concurrence of the Designated
Agency Ethics Official. Any late DD Forms
156565 shall include appropriate notation of
any extension of time granted hereunder.

B. To Whom Submitted

1. HQ DLA. a. Heads of PSEs required to
file DD Forms 1555 will submit them through
the General Counsel, DLA to the Director,
DLA.

b. Deputy Heads of PSEs required to file
DD Forms 1555 will submit them to the Head
of the PSE for review and evaluation. After
resolution of any conflict, the DD Forms 1555
will be forwarded to the General Counsel,
DLA.

c. Other officers and employees of HQ DLA,
and their management support activities,
will submit DD Forms 1555 to their imme-
diate supervisor for review and evaluation.
Upon completion of their review and resolu-
tion of any conflicts, supervisors will for-
ward the DD Forms 1555 to the General
Counsel, DLA.

2. Field activities with assigned DLA Counsel.
a. Heads of PLFAs required to file DD Forms
1555 will submit them through the General
Counsel, DLA to the Director, DLA.

b. Deputy Heads of PLFAs required to file
DD Forms 1555 will submit them to their im-
mediate supervisors for review and evalua-
tion. After resolution of any conflict, the
forms will be submitted to the General Coun-
sel, DLA.

c. Other officers and employees of PLFAs
or subordinate activities required to file DD
Forms 1555 will submit them to their imme-
diate supervisors for review and evaluation.
After resolution of any conflict, the forms
will be forwarded to the appropriate Deputy
Ethics Official.

d. Counsel for PLFAs will submit DD
Forms 1555 to the Head of the PLFA for re-
view and evaluation. After resolution of any
conflict, the forms will be forwarded to the
General Counsel, DLA.

e. Heads of DLA activities subordinate to
PLFAs, when required to file DD Forms 1555,
will submit the forms to the Head of the
PLFA, who will review and evaluate, and for-
ward to the appropriate Deputy Ethics Offi-
cial after resolution of any conflict.
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f. Counsel for DLA activities subordinate
to a PLFA will submit DD Forms 1555 to the
activity Head for review, evaluation, and res-
olution of any conflict. The forms will be for-
warded to the Counsel of the PLFA.

3. Management Support Activities. a. Heads
of Management Support Activities will sub-
mit DD Forms 1555 to their immediate super-
visors for review and evaluation. After reso-
lution of any conflict, the forms will be sub-
mitted to the General Counsel, DLA.

b. Other officers and employees of Manage-
ment Support Activities will submit them to
their immediate supervisors for review and
evaluation. After resolution of any conflict,
the forms will be forwarded to the Deputy
Ethics Official of the PLFA providing per-
sonnel services to the Management Support
Activity.

4. Detailed employees. Agreements with
other DoD Components and Government
agencies shall contain a requirement that
the other Component agency shall, within 60
days, forward to the General Counsel, DLA a
copy of the detailed individual’s DD Form
1555, if required, and notice concerning the
disposition of any conflict or apparent con-
flict of interest indicated.

C. Content of Report

1. Instructions for completing the DD
Form 1555 are included as a part of the form.
Additional guidance may be obtained from
the Designated Agency Ethics Official or
Deputy Ethics Official.

2. The interest of a spouse, minor child, or
any member of the employee’s household
shall be reported as if it were the interest of
the employee. The interests of a spouse need
not be reported if the employee and spouse
have:

a. A final decree of separation,

b. An interim or interlocutory decree, or

c. A separation agreement formally exe-
cuted by the employee and spouse in antici-
pation of its incorporation into a final decree
of divorce or separation.

3. DLA personnel are not required to sub-
mit on a DD Form 1555 any information re-
lating to their connection with or interest in
a professional society or a charitable, reli-
gious, social, fraternal, recreational, public
service, civic, or political organization, or a
similar organization not conducted as a busi-
ness for profit. However, educational or
other institutions doing research and devel-
opment or related work involving grants of
money or contracts with the Government
must be reported.

4. Ownership of personal savings or check-
ing accounts in financial institutions, shares
in credit unions or savings and loan associa-
tions, life or property insurance policies and
shares in widely held diversified mutual
funds or regulated investment companies
need not be reported.
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5. An employee need not disclose the assets
of, sources of income of, or transactions of, a
trust if:

a. The trust is a qualified blind or qualified
diversified trust certified by the Office of
Government Ethics and is otherwise reported
on the DD Form 1555 by name of trust and
date of execution, or

b. The trust is an ‘“‘excepted’ trust, defined
as follows:

(1) A trust that was not created by the
DLA employee, or the employee’s spouse, or
dependent child:

(2) A trust that consists of withholdings or
sources of income of which the officer or em-
ployee, or spouse, or dependent child have no
knowledge, and

(3) Which is disclosed as an asset or income
source on the report.

6. DLA personnel shall request submission
on their behalf of required information
known only to other persons; for example,
holdings of spouse or other members of the
household, executor of any estate, or trustee.
The submissions may be made with a request
for confidentiality that will be honored even
if it includes a limitation on disclosure to
the DLA employee concerned.

D. Confidentiality of DD Forms 1555 of DLA
personnel. Each DD Form 1555 shall be held in
confidence. Information from a DD Form
1555 may not be disclosed except as the Des-
ignated Agency Ethics Official or the Office
of Government Ethics may determine for
good cause. Persons designated to review the
DD Forms 1555 are responsible for maintain-
ing the statements in confidence and shall
not allow access to or disclosure from the
DD Forms 15655 except to carry out the pur-
pose of part 1293.

E. Effect of statements on other requirements.
The DD Form 1555 required of DLLA personnel
is in addition to, and not in substitution for,
any similar requirement imposed by statute,
Executive Order, or regulation. Submission
of a DD Form 1555 does not permit DLA per-
sonnel to participate in matters in which
their participation is prohibited by statute,
Executive Order, or regulation.

F. Review of DD Forms 1555. 1. The filing
employee’s immediate supervisor reviews the
DD Form 1555 to evaluate whether there is a
conflict or apparent conflict between the em-
ployee’s private financial interests and his or
her official responsibilities. The immediate
supervisor records the results of the evalua-
tion in block 13. Heads of PSEs and PLFAs
will perform the initial review of their depu-
ties’ DD Forms 1555 before forwarding them
to the General Counsel, DLA. Heads of
PLFAs perform the initial review of the
PLFA Counsel’s forms. After review and
completion of the supervisor’s statement,
the DD Form 1555 should be forwarded to the
Designated Agency Ethics Official or Deputy
Ethics Official, as appropriate, for final re-
view and filing.
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2. DD Forms 1555 shall be reviewed to as-
sure that:

a. BEach item is completed, and

b. No interest or position disclosed on the
form violates or appears to violate any of the
following:

(1) Any applicable provision of chapter 11
of title 18 of the United States Code (part 1).

(2) The ‘“‘Ethics in Government Act of
1978,” as amended, and any regulations pro-
mulgated thereunder.

(3) Executive Order 11222 as amended, and
any regulations promulgated thereunder.

(4) Any other related statute or regulation
applicable to the employees of the agency.

3. The supervisor need not audit the report
to ascertain whether the disclosures are cor-
rect; disclosures are to be taken at ‘‘face
value’ unless there is a patent omission or
ambiguity or the official has independent
knowledge of matters outside the report. The
supervisor’s signature shall signify that he
or she has found that the information in the
report discloses no conflict of interest under
applicable laws and regulations and that the
report fulfills the requirements set out in
IITF2, above.

4. If the supervisor believes that additional
information is required, the reporting indi-
vidual shall be notified of the additional in-
formation required and the date by which it
must be submitted.

5. Whenever the supervisor’s review of a
DD Form 1555 discloses a conflict or an ap-
parent conflict of interest, the employee
concerned will be given an opportunity to ex-
plain the conflict or apparent conflict to the
immediate supervisor. Resolution of a con-
flict or apparent conflict will be made under
§1293.7(b). If the conflict or apparent conflict
cannot be resolved by the supervisor, it will
be forwarded, along with a copy of the em-
ployee’s current position description, to the
Designated Agency Ethics Official or Deputy
Ethics Official, as appropriate, for resolu-
tion.

6. If the supervisor concludes that the re-
port is completed properly and that no item
violates, or appears to violate, applicable
statute or regulation, then such official shall
sign and date the report.

G. Remedial action.

1. Whenever the designated Agency Ethics
Official or Deputy Ethics Official concludes
that the filing individual is not in compli-
ance with applicable laws or regulations, the
Designated Agency Ethics Official or Deputy
Ethics Official shall do the following:

a. Notify the reporting individual of the
preliminary determination.

b. Afford the reporting individual an oppor-
tunity for personal consultation, if prac-
ticable.

c. Determine what remedial action should
be taken to bring the reporting individual
into compliance.
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d. Notify the reporting individual of the re-
medial action required, indicating a date by
which that action must be taken.

2. Except in unusual situations, which
must be documented fully to the satisfaction
of the appropriate ethics official, remedial
action shall be completed within 90 days
from the date the reporting individual was
notified that the action is required.

3. Remedial action includes any of the fol-
lowing measures:

a. Disqualification.

b. Limitation of duties.

c. Divestiture.

d. Transfer or reassignment.

e. Resignation.

f. Exemption under 18 U.S.C. 208.

g. Establishment of a qualified blind trust.

4. When the ethics official determines that
a reporting person has complied fully with
the remedial measures, a notation to that ef-
fect shall be made in the comment section of
the DD Form 1555. The ethics official then
shall sign and date the form and send writ-
ten notice of that action to the reporting in-
dividual.

5. If steps ensuring compliance with appli-
cable laws and regulation are not taken by
the date established, the ethics official shall
report the matter to the General Counsel,
DLA for appropriate action.

H. Retention of statements. DD Forms 1555
shall be retained for 6 years from the date of
filing.

1. Penalties—1. Administratives penalties.
Any individual failing to file a report or fal-
sifying or failing to file required informa-
tion, may be subject to any appropriate per-
sonnel or other action in accordance with ap-
plicable law or regulation, including adverse
action.

2. Criminal liability. Any individual who
knowingly or willfully falsifies information
on a report required to be filed under this en-
closure also may be subject to criminal pros-
ecution under 18 U.S.C. 1001.

APPENDIX F—REPORTING PROCEDURES
FOR DOD AND DEFENSE RELATED
EMPLOYMENT

1. Personnel Required To File

The following military officers and civilian
employees are required to file a Report of
DoD and Defense Related Employment (DD
Form 1787):

A. A retired military officer who served on
active duty at least 10 years and who held,
for any period during that service, the pay
grade of O-4 or above, or a former civilian
employee whose pay rate at any time during
the 3-year period prior to the end of DoD em-
ployment was equal to or greater than the
minimum rate for a GS-13 (GS-12, step 1),
and who:
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1. Within the 2-year period immediately
following the termination of service or em-
ployment with a DoD Component, is em-
ployed by a defense contractor who, during
the year before the former officer or em-
ployee began employment, was awarded
$10,000,000 or more in defense contracts; and

2. Is employed by or performs services for
the defense contractor and at any time dur-
ing a year directly receives compensation of
or is salaried at a rate of $25,000 per year or
more from the defense contractor
(compensation is received by a person if it is
paid to a business entity with which the per-
son is affiliated in exchange for services ren-
dered by that person).

B. Each civilian employee of a DoD Compo-
nent who:

1. Is employed at a pay rate equal to or
greater than the minimum rate for GS-13
(GS-12, step 7),

2. Within the 2-year period prior to the ef-
fective date of service or employment with
the DoD Component, was employed by a de-
fense contractor who, during a year, was
awarded $10,000,000 or more in defense con-
tracts, and

3. Was employed by or performed services
for the defense contractor and at any time
during that year received compensation from
or was salaried at a rate of $25,000 per year or
more at any time during employment
(compensation is received by a person if it is
paid to a business entity with which the per-
son is affiliated in exchange for services ren-
dered by the person).

I1. Content of Report

Instructions for completing DD Forms 1787
are included as part of the form. A DD Form
1787 appears at the end of this appendix. Ad-
ditional guidance for personnel required to
file is available from the Designated Agency
Ethics Official (DAEO) or Deputy Ethics Of-
ficial.

II1. Submission and Review of Reports

A. Time of Filing

1. Current military officers and civilian
employees shall file a DD Form 1787 within
30 days after entering employment or service
with any DoD Component.

2. Former officers and employees shall file
an initial report within 90 days after the
date on which the individual began employ-
ment with the defense contractor.

3. Former officers and employees shall file
subsequent reports each time, during the 2-
year period after service or employment
with the DoD Component ended, that the
person’s duties with the defense contractor
significantly changes or the person begins
employment with another defense con-
tractor. Such reports shall be filed within 30
days after the date of the change.

32 CFR Ch. XII (7-1-01 Edition)

B. Submission

1. Civilians shall submit their reports to
the General Counsel, DLA

2. Former military officers shall submit
their report in accordance with the proce-
dures set forth in the following:

a. Army— AR 600-50, Standards of Conduct
for Department of the Army personnel.

b. Navy—SECNAVINST 5314.5A, Reporting
Procedures on Defense Related Employment.

c. Air Force— AFR 30-14, Procedures for Re-
porting on Defense Related Employment.

3. The General Counsel, DLA shall review
DD Forms 1787 to assure that:

a. Each item is completed, and

b. No interest or position disclosed on the
form violates or appears to violate the fol-
lowing:

(1) Any applicable provision of chapter 11
of title 18 U.S.C. (part 1).

(2) The ‘“‘Ethics in Government Act of
1978,” as amended, and any regulations pro-
mulgated thereunder.

(3) E.O. 11222 as amended, and any regula-
tions promulgated thereunder.

(4) Any other related statute or regulation
applicable to the employees of DLA.

4. The reports need not be audited to ascer-
tain whether the disclosures are correct; dis-
closures are to be taken at ‘‘face value’ un-
less there is a patent omission or ambiguity
or the General Counsel, DLA has inde-
pendent knowledge of matters outside the re-
port.

5. If the General Counsel, DLA believes
that additional information is required, the
reporting individual shall be notified of the
additional information required and the date
by which it must be submitted. The report-
ing individual shall submit the required in-
formation directly to the General Counsel,
DLA.

6. If the General Counsel, DLA concludes
that the report is completed properly and
that no item violates, or appears to violate,
applicable statute or regulation, then the re-
ports shall be signed and dated.

IV. Remedial Action

A. If the General Counsel, DLA concludes
that the filing individual is not in compli-
ance with applicable laws or regulations, he
shall:

1. Notify the reporting individual in writ-
ing of the preliminary determination;

2. Afford the reporting individual an oppor-
tunity for personal consultation, if prac-
ticable;

3. Determine what remedial action should
be taken to bring the reporting individual
into compliance; and

4. Notify the reporting individual in writ-
ing of the remedial action required, indi-
cating a date by which that action must be
taken.
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B. Except in unusual situations, which
must be fully documented to the satisfaction
of the General Counsel, DLA, remedial ac-
tion shall be completed within 90 days from
the date the reporting individual was noti-
fied that the action is required.

C. Remedial steps may include the fol-
lowing measures:

. Disqualification.

. Limitation of duties.

. Divestiture.

. Transfer or reassignment.

. Resignation.

. Exemption under 18 U.S.C. 208(b).

. Establishment of a qualified blind trust.

D. When the General Counsel, DLA deter-
mines that a reporting person has fully com-
plied with the remedial measures, a notation
to that effect shall be made in the comment
section of the DD Form 1787. The General
Counsel, DLA shall then sign and date the
DD Form 1787 and send written notice of that
action to the reporting individual.

E. If steps assuring compliance with appli-
cable laws and regulations are not taken by
the date established, appropriate remedial
action shall be instituted. The Office of Gov-
ernment Ethics shall be notified of the reme-
dial action taken.

T OO WD

V. Public Availability of Reports

DD Forms 1787 must be made available for
public examination upon request 15 days
after the report is filed unless otherwise ex-
empted pursuant to law. Receipt of the re-
port for final review constitutes official fil-
ing and establishes the date from which the
15 days shall run. In most cases, this means
the reports are available to the public before
final review is completed. Reporting persons
are personally responsible for ensuring that
their reports are accurate, complete, and
timely.

VI. Retention of Reports

DD Forms 1787 shall be retained for 6 years
from the date of filing.

VII. Penalties

A. Administrative penalties

Any individual failing to file a report or
falsifying or failing to file required informa-
tion, may be subject to any appropriate per-
sonnel or other action in accordance with ap-
plicable law or regulation, including adverse
action. Administrative penalty of up to
$10,000 may also be imposed.

B. Criminal Liability

Any individual who knowingly or willfully
falsifies information on a report required to
be filed under this subpart may be also be
subject to criminal prosecution under 18
U.S.C. 1001.
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APPENDIX G—ADMINISTRATIVE
ENFORCEMENT PROVISIONS

1. Applicability and Scope

A. These provisions shall apply to all DLA
Activities.

B. This appendix is adopted pursuant to 18
U.S.C. 207 and 10 U.S.C. 2397, 2397a, and 2397c
which require the Department of Defense to
develop administrative procedures for the re-
view and disposition of reported violations of
post employment restrictions and reporting
requirements.

C. The procedures set forth in this appen-
dix may be used, at the discretion of the
General Counsel, DLA, to accomplish admin-
istrative enforcement of all statutes and reg-
ulations which would require or allow their
use.

II. Policy
A. Administrative Procedure Act (APA)

In cases in which an APA hearing is re-
quired by statute, APA rules shall be used.

B. Rules of Evidence

In the discretion of the hearing examiner,
the rules of evidence may be relaxed from
those established in the Federal Rules of
Evidence. Evidence must be relevant and
material to be considered.

C. Burden of Proof

The DLA bears the burden of proof. A vio-
lation must be established by substantial
evidence.

D. Protection of Privacy

The privacy of suspected individuals or en-
tities shall be protected by safeguarding in-
formation concerning allegations and evi-
dence, especially before initiation of admin-
istrative disciplinary action.

E. Reporting Suspected Violations

1. If any DLA officer or employee has rea-
son to suspect that an individual or entity
has violated a statute or regulation referred
to in part 1293 the suspicion shall be reported
immediately to the General Counsel, DLA or
to the Counsel of the PLFA affected.

2. If other individuals have reason to sus-
pect that an individual or entity has violated
a statute or regulation, the suspicion may be
reported to any DoD officer or employee.

I11. Responsibilities

A. The General Counsel, DLA, shall:

1. Administer the provisions of this appen-
dix.

2. Receive reports of alleged violations
from the Inspector General, Department of
Defense (IG, DoD).
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3. Receive memoranda of results of pre-
liminary investigations from the IG, DoD.

4. Review copies of reports and memoranda
from the IG, DoD, to determine if it is rea-
sonable to believe there may have been a
violation.

5. Provide copies of reports and memo-
randa regarding cases where it is reasonable
to believe there may have been a violation,
to the Director, Office of Government Ethics
(OGE).

6. Provide copies of reports and memo-
randa regarding cases where it is reasonable
to believe there may have been a violation,
to the Criminal Division, Department of Jus-
tice (DodJ).

7. Coordinate investigations and adminis-
trative disciplinary actions with the DodJ
Criminal Divisions, unless DoJ advises that
criminal proceedings will not be pursued.

8. Initiate administrative disciplinary ac-
tion, in cases where it is reasonable to be-
lieve there may have been a violation, by
providing the suspected individual or entity
with notice as described in IVB, below.

9. Request the Heads of DLA PLFAs or
PSEs in which the case arose to appoint a
Government representative to present evi-
dence of violations.

10. In cases not subject to the APA, ap-
point a hearing examiner.

11. Receive written appeals from suspected
individuals or entities.

12. Make appeal decisions, when appeals
are timely submitted, after reviewing the
findings of facts and decision of the hearing
examiner and the appeal.

13. Impose administrative
sanctions when applicable.

14. Mail copies of appeal decisions and/or
any sanctions to be imposed to the suspected
individuals of entities along with statements
notifying of the right to seek judicial review
of administrative decisions.

15. Submit written reports of suspected
violations, when the information regarding
the violations is not frivolous, directly to
the IG, DoD, and not through ordinary DoD
Component channels.

B. The Hearing Examiner shall:

1. Hear each case in accordance with the
hearing procedures specified in subparagraph
4, of this section IV.

2. Make a written report of all findings of
fact and conclusions of law, including miti-
gating factors.

3. Make a written decision and rec-
ommendation of administrative disciplinary
sanctions to be imposed.

4. Submit the report, the decision, and any
recommendations to the General Counsel,
DLA through the Head of the cognizant
PLFA or PSE.

5. Mail a copy of the report, the decision,
and any recommendations to the suspected
individual and General Counsel, DLA.

disciplinary
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IV. Procedures

A. Initiation of Administrative Disciplinary
Action

1. Administrative disciplinary actions are
initiated by providing suspected individuals
or entities with notice of the report of a vio-
lation and notice of the intention to begin
administrative disciplinary proceedings at
least 20 calendar days prior to the beginning
of such proceedings.

2. When hearings are required by statute, a
hearing shall be conducted before imposition
of administrative disciplinary sanctions un-
less the suspected individual or entity
waives the hearing in writing in accordance
with subparagraphs D2c and d, of this section
IV.

3. When hearings are not required by stat-
ute, a hearing may be requested in writing
by the suspected individual or entity in ac-
cordance with subparagraphs D2e and f, of
this section IV.

B. Content of Notice

Notice to initiate administrative discipli-
nary proceedings shall include the following:

1. A statement of allegations, and the basis
thereof, sufficiently detailed to enable the
suspected individual or entity to prepare an
adequate defense.

2. Notification of the right to a hearing
when a hearing is required by statute.

3. The procedure for waiving the right to
appear at the hearing when a hearing is re-
quired by statute.

4. A copy of a written waiver that shall in-
clude a statement that the signer under-
stands that the signer has the right to ap-
pear at a hearing and that administrative
disciplinary sanctions may be imposed even
if the signer does not appear at a hearing.

5. When a hearing is not required by stat-
ute, a statement to the effect that if the sus-
pected individual or entity fails to request
such a hearing in writing, the DLA may ini-
tiate administrative disciplinary action
which may result in imposition of adminis-
trative disciplinary sanctions.

6. The procedure for requesting a hearing
when a hearing is not required by statute.

7. Notice that the failure to appear at a
scheduled hearing shall constitute a con-
structive waiver of the right to appear at the
hearing.

8. The date, time, and place of a scheduled
hearing; however, suspected individuals or
entities shall be scheduled to appear for
hearings in the Federal judicial district in
which the individual or entity resides or in
the Federal judicial district in which the al-
leged violation occurred.

9. A statement of hearing rights in accord-
ance with subparagraph D of this section IV.

10. A copy of these Administrative Enforce-
ment Provisions.
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C. Hearing Examiners

1. Hearing examiners shall be attorneys
with not less than 3 years experience in the
practice of law subsequent to admission to
the bar.

2. A hearing examiner shall be impartial.
An individual who has participated in the de-
cisions to initiate proceedings shall not
serve as a hearing examiner in those pro-
ceedings.

3. In cases not subject to the APA, the
General Counsel, DLA, shall appoint a hear-
ing examiner.

4. In cases subject to the APA, Administra-
tive Law Judges (ALJ) shall be used as hear-
ing examiners. The General Counsel, DLA,
shall forward a written request to the office
of Administrative Law Judges, Office of Per-
sonnel Management. (See 5 U.S.C. 3344.) The
request shall contain the following:

a. The requisite authority requiring an
APA hearing for the particular statutory
violation.

b. The status of the case.

c. The tentative hearing data.

d. The point of contact within the DLA.

e. An acknowledgment that the request is
being made on a reimbursable, intermittent
basis.

D. Hearings

1. The hearing examiner shall have the
power to do the following:

a. Administer oaths and affirmations.

b. Issue subpoenas authorized by law.

c. Rule on offers of proof and recieve rel-
evant evidence.

d. Take depositions or have depositions
taken when justice shall be served.

e. Regulate the course of the hearing.

f. Hold conferences for the settlement or
simplification of the issues by comment
from the suspected individual or entity and
the Government representative.

g. Dispose of procedural requests or similar
matters.

h. Make decisions, in writing, on the mer-
its of the particular case, as well as written
recommendations of administrative discipli-
nary sanctions.

2. Suspected individuals and entities shall
have hearing rights which include the fol-
lowing:

a. The right to self representation, or to be
represented by counsel.

b. The right to introduce evidence and wit-
nesses and the right to examine adverse wit-
nesses.

c. The right to stipulate to facts.

d. The right to present oral argument.

e. The right to receive a transcript or re-
cording of the proceedings upon request.

f. Additional rights that may be in the Ad-
ministrative Procedure Act, if applicable.

3. Before the hearing examiner makes a de-
cision, or the General Counsel, DLA, makes
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an appeal decision, the suspected individual
or entity and the Government representative
may submit the following material for con-
sideration:

a. Proposed findings and conclusions.

b. Exceptions to the decisions of the hear-
ing examiner, or to the tentative decisions of
the GC, OSD.

c. Supporting reasons for the exceptions or
proposed findings or conclusions.

4. The record shall reflect the ruling on
each finding, conclusion, or exception. All
decisions by the hearing examiner or the
General Counsel, DLA, shall be a part of the
record, along with the reasons and basis for
such findings and decisions.

E. Appeals

1. Within 20 days following the date on the
report and recommendations from the hear-
ing examiner, the suspected individual or en-
tity may file an appeal with the General
Counsel, DLA. An appeal shall be in writing,
and shall set forth all errors of act, law, or
both, together with the reasons, alleged to
exist in the report from the hearing exam-
iner.

2. Extensions of time to file an appeal may
be granted at the discretion of the General
Counsel, DLA, upon receipt of written re-
quest for an extension from the individual or
entity concerned.

3. The General Counsel, DLA shall make a
written appeal decision if any appeal is sub-
mitted timely, after reviewing the report of
findings of facts, the decision, and rec-
ommendations from the hearing examiner.

4. If the appeal decision is not in accord-
ance with the report of findings of facts, the
decision, or recommendations from the hear-
ing examiner, the reasons shall be specified.

5. The decision of the General Counsel,
DLA, shall be the final administrative deter-
mination. The appeal decision shall be
mailed to the suspected individual or entity
along with a statement, if applicable, that
the individual or entity may seek judicial re-
view of the administrative determinations.

F. Administrative Sanctions

1. The General Counsel, DLA, may take ap-
propriate disciplinary action when indicated
by the outcome of a case involving a viola-
tion of 18 U.S.C. 207 by:

a. Prohibiting the individual or entity
from making on behalf of any other person
except the United States, any formal or in-
formal appearance before, or any oral or
written communication with the intent to
influence, to the Department of Defense, its
officers or employees, on any matter of busi-
ness for a period not to exceed 5 years. This
may be enforced by directing DoD officers
and employees to refuse to participate in any
such appearance, or to accept any such com-
munication.
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b. Barring the individual or entity from
employment by the Department of Defense
for a period not to exceed 5 years.

2. The General Counsel, DLA, may take ap-
propriate disciplinary action whenever indi-
cated by the outcome of a case involving vio-
lations of 10 U.S.C. 2397, 2397a, or 2397c by:

a. Imposing and administrative penalty,
not to exceed $10,000.

b. With respect to violations of 10 U.S.C.
2397a, imposing an additional administrative
penalty of a particular amount if the indi-
vidual is determined to have accepted or
continued employment with a defense con-

32 CFR Ch. XII (7-1-01 Edition)

tractor during the 10-year period beginning
with the date of separation from Govern-
ment service.

3. The General Counsel, DLA, may take
other appropriate disciplinary action when
indicated by the outcome of a case in accord-
ance with the laws or regulations violated.

G. Judicial Review

Any individual or entity found in violation
as described, and against whom an adminis-
trative sanction is imposed, may seek judi-
cial review of the final administrative deter-
mination.
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